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In the Matter of

SCHERING-PLOUGI CORPORATION, Dacket No. 9297
- eorporation, :

UPSHER-SMITH LABORATORIES, INC.,
4 coTporation,

and

AMTRICAN ITOME PRODUCTS
CORPORATIOM,
& copporation.

COMPLAINT COUNSEL’S MOTION TO COMPEL
RESPONDENT AMERICAN IIOME PRODUCTS CORFPORATION
1O PROMICE DOCUMENTS AND TESTIMONY

Pursnant to § 3.38(2) of the Federal Trade Conunission’s Rudes of Practics, comphaint
cotnsel hereby move for an order compelling respondent American Home Products Corporation
{(“ATIE™) to:

1. Fully cornply by October 3, 2001 with complainl counsel’s first and second requests for
production of documents and things issued to AHP, and

2. Designate and produce for deposition a document custodian no later than October 3,
2001,

The bascs of this mohion are set forth in the accompanying Memorandum in Support of

Complaint Coumgel’s Motion to Compel American Flome Products Corporation to Produce

Documents and Testimony. The statement required by Rule 3.22(8) 18 attached to this motion.



Dated: September 17, 2001

Respectfully snhmitted,

)

Apnn {20£) 326-2079
Karen (i. Bokaf (202) 326-2912

Fax No. (202) 326-3384

Burgan of Competition

Health Clare Services and Produets
Federal Trade Commission

601 PPenmsylvania Ave,, N.W., Room 3115
Washington, D.C. 20580

Counsel Supporting the Complamt



UNITED STATES OF AMERICA
EEFORE FEDERAL TRADE COMMISSION

In the Matier of

SCHERING-PLOUGH CORPORATION, Pocket No. 5257
a cOpoTatiorn,

UPSHER-5M ITH LABORATORIES, INC,,
& corporation,

and

AMERICAN HOME PRODUICTS
CORPORATION,
a corporation,

T{:  The Homorable D. Michael Chappell
Administrative Law Judge

MEMORANDUM IN SUPPORT OF COMPLAINT COUNSEL’S
MOTION TD COMPEEL AMERTICAN HOME PRODUCTS CORFORATION
TO PRODUCE DOCUMENTS AND FESTIMONY

Pursuant to Rule 3.38{a) of the C'ommission’s Rules of Practice for Adjudicative
Proceedings, complaint counsel respectfully move to compel American Home Products
Corporation (“AHP™) to respond in fult to complaint counsel’s first and second requests for the
production of documents and things issued to American Home Produets Corporation. Complaint
counsel alse move to compel testimony in response to the Rule 3.33(c) deposition of the person

designated by AHP as docwment cuslodizn. These discovery requests call for information and

documents thal are sssential to complaint counsel's preparation for trial.



L. INTRODUCTION

Ins part, the allegations m the mmp]a.im in this matter arosc (rom a revicw ol respondent
ABP’s docomments and from mtormation obtained in investgational hearings of certain AHP
employees during the pre-coruplaint investigation of the respondents. Since that time, camplaim
counsel have hecome awars of aspects of the challenged transactions that require additional
inguiry, To that end, complaint counsel have issued requcsts for additional documenis from AHP,
and have anticipated the need for depositions of varions individuals to be bascd, in part, on the
additional docements sought to be obtained by the requests. Complaint counsel’s initial
document requost was 13sucd on May 22, 2001, nearly four months ago. See Exhibit A,
Complaint counsel’s second document request, which was narrow m 2cope, was 1ssued on Aupgust
3, 2001, more than six wecks ago. See Eachibit B. AHP has not fully complicd with cither
documeni fﬁluest, and has not even cornmitted to a dalc for such comphance, despite complaint
counsel’s repeated efforts to expeditc comphiance and to ohtain such a commitment. For example,
AHP has provided no documents Ffor 9 out of 31 combined specifications. Nor has AHP provided
any expianation or rcason for iis failure to fully respond fo the decument requests or commit tq a

firm date [or [ull compliance.

By contrast, complaint counsel recetved AHP s d nmﬁh&nt request on June 1, 2001, Other
than ceriain die,pui_ad calegonies of dvcurnents and search areas, which were subject to resolution
by Your Ilonor, complaint counscl fully complied with AHP’s document request by August 22,

. 2001, SEWET.EI weeks ago.
The notice of deposition for AHIs docirment custodian was sent on Joly 13, 2001, See

Exhibit C. AHP sent & letter objecting to the deposilion of the documerd custodian bul filed no



motion with this Court to oppose complaint counsel’s notice of deposttion. Complanit counsel
has reaffirmed the peed for this deposition, it AHP has nod complied with complaint counsel’s
requests. AHP’s snjusiifiedly protracied and dilatory response to complaing counsel’s document
requests has prejudiced complaint counsel’s efforts to conduct proper discovery by means of
deposition, has impeded complamt counsel’s ability to collect evidence 10 preparation for irial,
and has required complaint connscl’s experts to prepare (heit initial reports withont access to
mfonmation that would be included in a complete document production. Because complaint
counsel are currently scheduling depositions for both numercus fact witnesses and more than
twenty expert witnessas 1denhified by respondents, 1t 13 cesential that the Admimisirative Law
Judge expeditionsly issuc an order requiring, full and immediate compliance by AHP with these
oulstanding discovery 1eguests.

Complunt counsel have contacted AHP reprosentatives on several occasions 1n an elfort to
obtain compliance with the above-mentioned discovery requests. Nevertheless, AHP
Tepresenlalives have failed 1o complete the regpested docmnent production, have retised to
commit to & firm date for full compliance with the document requests, and have refused to

wdentify and schedule the deposition of the designated decument custodian.

Il. ARGUMENT: AHP's Incomplete and Dilatory Compliance with Complaint
Conusel’s Discovery Requests Tlas Unfairly Prejndiced
Complaint Counsel’s Pre-trial Preparation
A, Document Requests

" On May 3, 2001, this Court cntered a scheduling order establishing the timetable for

discovery and trizl in this maiter. The scheduling order is premised on good fuith compliance by



ali parties in the discovery process. AHPs umaccountably delayed docwment production
undermines this process. On May 22, 2001, complaimnt counsel ssued 1ts first document request to
AHP. Complaint counscl sought to expedite the discovery process and, by a letter dated May 30,
2001, invited AHP to dhscuss its concems about the Docoment Request. Complaint cownsel met
with AHP on Jume 25, 2001 to discuss the scope o complaint counscl’s first document reguest to
AHP, the scupe of AHP’s document request to complaint counsel, the anlicipated date for full
compliance with the document reguest, and_iﬁauas relating to the privilege log.

Complaint counsel 1ssued a second request for documents to AHP on Augnst 3, 2001,
Complaint coumse! conferred with an AHP representative on September 19, 2001 about the
expected date of compliance for the document requests issued to AHP. During that conversation,
AHP counsel would not commit to a date for full compliance for cither of complaint counsel’s
document requests. AHP’s most recent letter to complaint counsel exemplifies AHP s ongoing
telusal to Lirmly conunit to a date for compiefe compliance with complaint counsel’s discovery
requests. In a September 14, 200] letter, one of AHPs representalives writes that “AHP e:xpé{:ts
thai its document production wall be substantiaily complete by September 287 AHP s assertion
aof Its “expectation” is quickly [ollowed by a statement that the stated compliance date may not be
met: “If this cxpectation changes, I will let you know promptly.” See Exhibit D. Moreover, even
at this late date, nearty four months after complaint counsed’s mitial document reguest, AHP does
not commit to full compliance with the request, but only that prodnction will be “substantialty
complcte,” an imprecise term the meaning of whick AHP does not specily. As wath the first
Document Reguest, AHP has not complied with the second document request, has not committed

to a date when all responsive docoments wilt be produced, and has not provided a reason for the



delay in production or AITP’s refusal to commit itself to a firm produchon date.

Over the past fow months, complaint counsal and AHP have endeavorad to narrow the
scope of complaint counsel’s document requests and have reached agrecement as to most of the
spectiications contained therein'. “I'he scope and substance of the production are not at issue here.
Complaint conngel primarily seek this motion to compel (he production of documents that weore
promised by AHP counscl. AHP has had the Document Reguest since May. AHP has not
comunitted to a date of when it will fully cemply with the request, nor will AHP even confirn that
complaint connsel has received the substantizl portion of respemsive documents. Finally, AHP
has not given any reason for its lagging document production. The docoment production from
AITP is incomplete.  To datc, AHP has submitied thirty-seven boxes of documents, but compluint
counsel has not received any documents responsive {0 certamn specifications of erther the first or
sccorkd document request 1ssued to AHP. We are rapidly nearing the close of pre-trial discovery,
ard AHP™s incomplete document production severely hinders complaint counsel’s ability to
conduct meaningful discovery, including delaying important depositions of AHP employees, and
olherwisc prepare for trial. Therefore, complaint connsel respectinlly requests that Yone Honor
crder AHP to (ully comply wilth complaint connsel’s document requests,

1. Deposition of Document Custodian

ATIP alzso has refused to identity and schedule a deposition date for the person designated
a5 AHP's document custodian in response to complaint counsel’s noticing such a depoaiiion on

July 11, 2001, mere than two months ago. Complaint counscl have requested this depesition

' Complaint commsel and AHP contimie 1o negotiate other issues arising from the privitege
oy,

h



hecause of the delay in AHPs responding to complaint counscl’s docament tequest, which had
been outslonding for nearty twe months af the time the deposttron was noiiced. Complaint
eounscl helieve that it is neccssary to conduct a document cuslodizn depesition in order to verity
that all potentially relevant areas and fiics have been searched in AFIP’s response © the documenl
praduction regquests.

Tn responsc to comptaint counsel’s deposition notice for AHP’s docurnent custodian, AHP
senl a letter to complaint coungel on July 19, 2001 objerting to the depesition of the document
custodizn. However, AHP did not file a motion to quash (cither timely or otherwize) ® nor a
motion seeking a protective order Lo oppoese complaint counsel’s notice of deposition.

Complaint covnsel and AP exchanged 2 hist of files searched for responsive documents
on July 19, 20031; however, the search ist did not replace the need far the docoment custodian
deposition. Whon cxchanging a list of files searched, AHP indicated that its list was subject to
changc: “Also, please note that AHP 1s still in the process of identifying where responsive
doctumients are likely to he found and reserves the ripht to altcr this list a8 necessary.” See Exhibit
L.

In view of AHP’s incompletc and protracted response to complamt counsel’s document
requests, and it refusal to schedule the noticed deposition of its doctencnt custodian, complaint
counsel requests that Your Honor order AHP to designate and produce for deposiiion 2 document

cuslodian no later than October 3, 2001, so that complaint counsel may fully explorc AHP's

*nder Rule 3.34{c) of the Commission’s Rules of Practice, apy motion to Jimit or grash
a subpoena had o be liled within the carlier of the following: ten days after notice was served {or
the first business duy therealler), or the Ume [or compliance with the subpoena (e, July 23,
2001). Thus, a tmely motion would have had to be filed by Tuly 23, 2001,
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comphunce with the document requests apd avend further delay in the discovery process.

IIl. CONCLUSION

AHP's delayed dovument production and refusal io schedule the deposition discussed
above has hindered complaint counsel’s abihity to adequately prepave for trial. The respondents in
this maiter have named approximately twenty expert withesses. AlIP’s delayed comphance with
discovery has forced complaint connsel to schedule depositions of important fact witnesses during
the same bricf period that wilt be reguired to conduct expart wilmess discovery. AP s dilatory
docurnent production has impeded complaint cormsel’s efforts to gather evidence, and the reports
of complumt commsed s experts have bad to be preparcd without access to many of AHP’s
docyments. AFTP’s record of Timited docament production, umjustified delay, and noncompliance
with complaini counsel’s deposition noticos demamstrate that AHP is mproperty delaving
discovery. Without Your Honor's mtervention, AHP 15 unitkely to fully comply with the
decument requests and other discovery prior to the end of the discovery period, therchy
prajudicing complaint EDl'lllEE:i’S ubilfty to camplete discovery and trial preparation in a timely
manner, and thus jeopardizing the ability to meet the later deadlines of the Scheduling Crder. For
the {foregoing reasong, complaint counsel hereby move this Court to compel AHP to:
1. Comply with the outstanding document reqquests o later than October 3, 2001; and

2. Designate and produce for depositiqn a document custodian ne later than Cetober 3, 2001,



Dated: September 17, 2001

L_/,,// 4{"‘- -
Yag'A. Aport (207} 326-2079
(5. Bokaf (202) 326-2912

Fax No. (202) 326-3384

Durean of Competition

[Health Care services and Products
Federal Trade Commission

601 Pennsylvania Ave.,, N.W., Roomn 3115
Wasghington, D.C. 20580

Coungel Supporting the Complaint



CERTIFICATE OF SERVICE

L, Yaz A. Apori, hereby cerlify thatl on Septemaber 17, 2001, I caused an origmal, two
paper copies, aud an slectronic copy of Complaint Counsel’s Motion to Compel Respondent
American ITome Products Corporation to Produce Documents and Testimony to be filed with the
Scerctary of the Federal Trade Commission, and that two paper copies and an cleclronic copy
were served by hand upon:

Honcrable D dMichacl Chappell
Admintstrative Law Judpe

Federal Trade Commmussivn, Room 104
600 Pennsylvarna Avenue, N W.
Washington, 1.C. 20550

and one paper copy was hand dehivered to gach of Lhe Tollowing:

Laura 8. Shorcs, Tsqg.

Howrey Simon Amold & White, LLP

1298 Pennsylvania Avenue, N W,

Washington, D.C. 20004-2402

Aitomey for respondent Schering-Plough Corporation

Cathy Hoiffinan, Esqg.

Amold & Porter

555 Twelllh Street, NW

Washington, D.C. 20004-1206

Attorney for respondent American Home Products Corporation

Chrisiopher I, Corran, Esqg.

Whte & Case LLI*

601 13™ Strect, NW

Washington, DC, 20003

Attorney tor respondent Upsher-Smith Laboratorics, ne.

Cginsel Supporting the Complaint



UNTEED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

I the Matter of

SCHERING-PLOUGH CORPORATION, Docket No. 9297
a corporation,

UPSHER-SMITH LABORATORIES, INC.,
a corporation,

and

. AMERICAN HOME PRODUCTS
CORPORATION,
a corporation.

ORDER GRANTING COMPLAINT COUNSEL’S MOTION TO COMPEL
RESPONDENT AMERICAN HOME PRODUCTS CORPORATION TO PROGDUCE
DOCUMENTS AND TESTIMONY

Upeon consideration of Complaint Counsel’s Motion to Compel Respondent American
Ilome Products Corporation to Produce Documents and Testimony, IT 15 HERERY ORDERFD
that Complaint Counscl’s Motien to Compel is GRANTED, and it is further ORDERED that
respondent American Home Produets Corporation:
I Fuily comply by Oclober 5, 2001 with Complaint Counsel's First Request for Production

of Documents and Things issued to AHP; and

2, Designate and produce for deposition a document custodian no later than October 3,
2001.



Dated: 2001

D. Michael Chappell
Admmistrabve Law Jadge



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Mattcr of

SCHERING-PLOUGH CORPORATION, Docket Mo, 0297
4 corporalion,

UPSHER-5MITH LABORATORIES, INC.,,

a corporalion,

and

AMERICAN HOME PRODUCTS
CORPORATION,

A COrpoTAtion.

Declaration of Yag A. Apori

Pursuant to 16 C.FR. § 3.22(f) Yaa A_ Apovi declares as follows:

1. I am an attomey with the Federal Trade Commission and serve as complaint counscl In
ihe Math_ar of Schering-Plough Cdrpuraﬁun, Upsher-Smith 1 shoratories, Ine., and
American Home Products Cﬂrpn.;n'atir:m, Diocket No. 9297, T submil this declaration to
represeni that complunt commsel have conferred with Amencan Home Produets m an
effort in good faith to resolve by agreement the issnes raised in complaint counsel’s
Motion to Compel Respondent American Home Prodnets Corporation to Produce
Documents and Testimony. Complatnt counsel and Amencan Home Prodncts have boen
nnabls fo reach such an agreement.

2. On May 22, 2001, cnmplajn.t coumnsel 13sued to Amancan Home Products our First

Request for Documents and Things. American Home Products responded to this réquest

on June 11, 2001,



3. Philip Eisenstat, Steve Vieux, Andrew Ginsburg, Commussion attomeys also serving as
complaint counsel in thjs matter, and T participaied i two “meet and confer” RESSjGI;S on
June 25, 2001 and July 12, 2001 with Anika Sanders Cooper and Barbara Wootton and
negotiated the scope of the specifications within our firsi document request. T also spoke
with AHFP counsel on September 10, 2001 regarding the production of decuments in
response to complaint counsel’s sccond document request.

4, Additionally by means of written and oral coramunications on July 19 and September 10,
complaint covnsel conferred with counscl for AHDP in good faith in an effort to identify
and schedule for deposition the person designated as AHP's decument custodinn.

3. As a resnlt ol these conversations we were able to Teach aprecinent with respect to
American Home Products” production n rosponsc to several specifications. Desﬁite o
best efforts, however, we were unable to resolve our differences relating to the date Jor
il compliance with onr document requests and the production of a document custodian
for deposition.

1 declare under penalty of perjury that the forepoing 15 tme and correct,

[y
)aéa Al Apo%

Daied: September 17, 2001



EXHIBIT A



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

It the Matter of

SCHEEING-PLOUGH CORPORATION, Docket Mo, 9297
a corporation,

UPSHER-SMIT. HLABORATORIES, INC.,
& COrporation,

and

AMERICAN HOME PRODUCTS
CORPORATION,
a corporation.

COMPLAINT COUNSEL’S FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS ISSUED TO
AMERICAN HOME PRODUCTS CORTORATION

Pursnant to the Federal Trade Commission’s Rules of Practice, 16 C.F.R. § 3.37,
complaint counsel hereby requests that respondent American Home Products Corporation
(hereinafier “AEP™) produce all documents and other things respensive te the foliowing request,
within its possession, custody, or control, within twenty days in accordance with the Definitions
and [nstructions set forih below.

DEFINITIONS

A The terms “the company™ and “AHP” mean Amencan Home Products Corporation, its
domestic and foreign parents, predecessors, divisions, and wholly or partiaily owned
subsidiaries, affiliates, partmerships, and joint ventures; and all directors, officers,
employees, consultants, agents and representatives of the foregeing. The terms
“subsidiary,” “affiliate,” and “joint ventare™ refer to any person in which there is partial
{25 percant or more) ar total ownership or contrel by the company.

B. The term “ESI” means ESI-Eederle, a business unit of Wyeth-Ayerst Pharmacenticals,
Inc., an AHP subsidiary. The tetm “ESI” includes ils predecessors.

C. The term “Schenng” means Schering-Plough Corporation, its domesiic and foreign



First Reguest for Production of Docements and Things
Issued to American Home Preducts Corporation

parents, predecessors, divisions and wholly or partially owned affiliates, partnerships, and
joint ventures; and all directors, officers, employces, consultants, agents and
representatives of the foregoing. The terms “sabsidiary,” “affiliate,” and “joint venture”
refer to any parson mr which there is partial {25 percent or more) or total ownership or
control by the company., '

D. The term “Upsher” means Upsher-Smith Laberatorics, Inc., its domestic and forsipgn
parents, predecessers, divisions, and wholly or partiaily owned subsidiaries, affiliates,
partnerships, and jomnt ventures; and all directors, officers, employees, consultants, agents
and representatives of the foregoing. The terms “subsidiary,” “affiliate,” and “joint
venture” refer 10 any person in which there is partid] (25 percent or more) or total

cwnership or control by the company.

E. The terra “KV” means KV Fharmaceutical Company, headquartered at 1088 Metro
Court, Saint Lowis, MO 63043, The term “KV” includes its domcstic and forsign
parents, predecessors, divisions, and whaolly er partially owned subsidiaries, affiliates,
partnerships, and joint ventures; and all directors, officers, employees, consultants, agents
and representatives of the forcgoing. The terms “subsidiary,™ “affiliate,” and “joint
venture™ refer to any persen in which there is partial (25 percent or more) or total
ownership or control by the company.

F. The terrn "document” means all written, recorded, or graphic materials of every kind,
prepared by any person, that are in the possession, cusiody, or contrel of the company. It
includes alf electronically-stored data accessible through computer or other information
tetrieval systems or devices. The jerm “document” includes the complete original
document (or a copy thereof if the original is not available), all drafts, whether or not they
resulted in a final document, and al} copies that dilfer in any respect from the original,
Including any notation, underlining, marking, or inflormation not on the onginal.
Documents covered by this document request include, but are not lirmted to, the
following: letters; memoranda; reporis; contracts and other agreements; studies; plans;
entries in notebooks, calendars and diarjes; minutes, records, and transcripts of
conferences, meetings, telephons calls or other comurunications; published and
unpublished speeches or articles; typed and handwritten notes; electronic mail; facsimiles
(including the header showing the reccipt date and time); tabulations; statements, ledgers, .
and other records of financial matters or commercial transaclions; diagrams, graphs,
charts, bineprints, and other drawngs; technical plans and specifications; advertising and
product lzbels; photographs, photocopies, slides, msicrofilin, microfiche, and other copies
or reproductions; film, andio and video tapes; tape, disk, and other electronic recordings;
and computer printouts.

-G, - The term "relating to" means, in whole or in part, addressing, analyzing, conceming,

2



First Request for Production of Dacuments and Things
Issued to American Home Preducts Corporation

congtituting, containing, commenting on, discussing, describing, explaining, identifying,
referring to, reflecting, reporting on, supporting, stating, or dealing with.

E. The term “"documents sufficient to show™ means decuments that are necessary and
suffictent to provide the specified information. If summanes, compilations, lists, or
synopses are available that provide the information, these may be provided in lien of the

underlying documents.

I The teyms “each,” “any,” and “all” mean “each and every.”

J. . Theterms "and" and “or" have both conjunctive and disjunctive meanings ag necessary to
bring withm ihe seope of this document request anything that might otherwise be outside
its scope.

K. The singular form of a noun or pronoun inclides its plural form, and vice versa; and the

present lense of any word includes the past tense, and vice versa.

L. The term "pian” means a proposal, recomimendation or consideration, whether or not
precisely formulated, finalized, anthorized, or adepted.

M. The term "year™ means cither the calendar year, a twelve month period beginming on
Jamary I and ending on December 31; or, for financial records, the fiscat year, a twelve
nitonth pered identified by the company.

N. The term “communication™ means sny exchange, transfer, or dissemination of
information, regardless of the means by which 1t is accomplished.

O The term “zgreement”” means any oral or writien contract, arrangement or understanding,
whether formal or informal, between two or more persons, together with all modifications
or amendments thersto.

P. The term "person” includes ESI and means any natural person, corporate entity, sole
proprietership, partnership, association, povernmental entity, or trust.

Q. The term “Licensing Agreement™ means any agreement with any person in which one
patty to the apreement grants authority to another person that empowers the latier to
make, use, or sell a product,

R The tcrm "net 5ales™ means groas sales after deducting discounts, rebates, retoms,

allowances and excise taxes. (Gross sales includes sales whether manufactured by the
company 1self or purchased from sources outside the company and resold by the

3



First Request for Prodection of Decumenis and Things
Issued to American Home Products Corporation

BE.

CC.

company in the same manufactored fonn as purchased.
The term “gross prefit™ means nct sales kess cost of goods sold.

The terra “net profit” means gross profit less direct business unit expenses, including, but
not limited to, national marketing and promotion costs, business research costs, clinical
trial costs and supplies, samples, and processing costs.

The term “SK1I” means stock keeping unit.

The terms “NDA” and “new drug application™ mean an application submitted io the
United States Food and Dimg Administration seeking regulatory approvat to market a new
drug, pursuant to 21 CFR 31450,

The terms “ANDA™ and “abbreviated new drmg application™ mean an application
submitted to the Foed and Drug Administration seeking regulatory approval to market a
genenc or bioequvalent version of an approved dmug, pursuant to 21 CFR 314,94,

The terms “discuss™ and “discussing” mcan in whole or @ part constituting, containing,
describmyg, or addressing the designated subject matter, regardiess of the lenpth of the
treatment ot detail of analysis of the subject matter, but not merely referring to the
designated subject matter without elaboration. Further, these terms include any operating

or financial data about the designated subject matter where data are separately set out as
in a chart, listing, table, or graph.

The term “Upsher Patent-Infringement Litigation™ means Key Pharmaeeuticals, inc,
plaintift v. Upsher-Smth Laboratories, Inc., defendant, Civil Action Ne. 92-6281,

The term “ESI Patent-Infringement Litigation” means Key Pharmaceuticals, Inc.,
plaintiff, v. ESI-Lederle, Inc., defendant, Civil Action No. 96-CV-1219,

The term "AWP™ means average whelesale price.
The term “WAC” means wholesale acquisition cost.

The term “ATP" means average transactional price, or nel sales divided by units sold.

INSTRUCTIONS

Except for privileged material, the company will produce each resp{}nsive document in its

4



First Reguest for Production of Docnments and Thinps
Issmed to Americar Home Produets Corporation

entirety by mchiding all attachments and all pages, regardless of whether they directly
telate to the specified subject matler. Except [or privileged material, the company will
not mask, cut, expunge, edit, or delste any responsive document or portion thereof in any
IManrer.

2. Unless otherwise indicated, each specification in this document request covers documents
dated, penerated, received, or in effecl on or after Janwary 1, 1995, The company
should supplement, amend or correct the disclosure and responses to these requests, on a
coptinuing basis, within 20 days after it ascertains that # possesses any additional
responsive information. This request shall be deemed continuing in nature.

3. Tinless otherwise indicated, i liew of original hard-copy documents or electranically-
stored documents, the company may submit legible copies. However, if the coloring of
any document communicates any substantive information, he company must submit the
original document or a like-colored photocopy.

4, | Magmetic media shall be submitted in the following forms and formats:

a. Magnetic storage media. The FTC will accept: (1) 9-track computer tapes
tecorded in ASCH or EBCDIC format at either 1600 or 6250 BI'L; (2) 3.5-inch
microcomputer floppy diskettes, high-density. double-sided, formatied for IBM
compatible computers (1.44 MB capacity); (3) lomega ZIP disks formatted for
1IBM compatible PCs (100 or 250 MB capacity); (4} CD-R?4 CD-ROM readable
disks formatted to ISO 9660 specifications (650 MB capacity): (5) lomega DITTO
i data cartridges {2000 MB capacity). The FTC will accept 4mm & Smim
DAT and other cassette, mini-cartridge, cartridge, and DA T/helical scan tapes by
pre-authorization only. In all events, files provided on 4mm DAT cassettes must
not be compressed or otherwise altered by propnetary backup programs. Where
data is to be transferred frorm a UNIX systemn the FTC will zccept data provided
on 8mm DAT created nsing TAR or DD

b. File and record stuchures.

(ty. Mapnetically-recorded information from centralized nnn-micmmmpuiep
based systems:

(a) File structures. The FTC will accept sequential files only. All
other file structures must be converted mio sequential format.

{b) Record siructures. The FTC will accept fixed length records cnly.
All data in the record is to be provided as it would appear in

5



First Request for Production of Documents and Things
Issued to American Home Products Corporation

).

pricied format: i.e., numbers unpacked, decimal points and signs
printed,

Magnetically-recorded information from microcomputers. Microcornputer-
based data: word-processing documents should be im BOS-text (ASCII),
WordPerfect 8 or earlier version, or Microsoll Word 2000 or eatlier
versiont format. Spreadsheets should be in Microsoft Excel 2000 (x1s) or
earher version, or Lotus-compatible (.wk1) format. Database files should
he in Microsoft Access 2000 (_mdb) or earlier version, or dBase-
compatible (.dbf), version 4 or earlier, formnat. Database or spreadsheet
files also may be submitted after conversion to ASCI delimited, comma

" separated format, with field names as the first record, or to or fixed length

fields accompanied by a record Jayout.. Graphic images must be in TIFF 4
format, compressed and vnencrypted. Other proprietary software formats
for word processing documents, spreadsheets, databasez, graphics and

- other data files wil} be accepted by pre-authorization only. For

microcompuier files that are too large for one disk, fiies may be provided
in a compressed ZIP format.

C. DNocumentation.

(1}.

().

(3).

Data must be accompanied by the following information:
(a} fuli path name of the file; and

{b) the identity of the media on which on which 3t resides, e g the
1dentity of the cd, zip disk or floppy that holds the file. In the case
of complex files or directories of files, all component files that are
part of a given directory must be specified with their full path
names. Where necessary, the subdirectories that must be created in
order to snecessfully read these submitted files must be provided.

Files must be accempanied by the following information: (a) filename; (b)
the identity of the particular storage media on which the file resides; {c}
the position of the file on the media.

For all sequential files, the documentatton alse must inclnde:

{z)  the number of records containgd in the file;

(b)  the record length and block size ; and

0
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(c) the record layout, inchuding:

1. the name of each element,

ii. the elerent’s size in bytes, and
iii.the element’s data type. The documentation should be included
in the same packape as the storage mediz, along with a printout of
the first 100 records in report format.

d. Shipping. Magnetic media should be carefilly packed to avoid damage, and must
be shupped clearly marked: MAGNETIC MEDIA DO NOT X-RAY,

. Virns Checks: Madia will be seanned for virnges. Infected mediz will be returned
' for replacement.

5. The company shall mark each submitted page or shest with corporate identification and
consecutive doctiment control mumbers.

6. For each box containing responsive documents the company shafl:
a8 - murmbher each box; and

b. mark cach box with the name(s) of the pemson(s) whose files are contained m that
box.

7. [f it is claimed that any document, or portion thereof, responsive fo any request is -
privileged, work produet, or otherwise protected from disclosure, identify sech
miformation by its subject matter and state the nature and basis for any such claim of
privilege, work product, or other ground for nondisclosure. Amy part of a docament to
which you de not claim privilege or work product should be given without redacting the
part not subjeci to privilege or work product claims. As to any such document, state;

a. the reason for withholding it or other information relating 1o 1t;
h. the author and date of the ducument.;
C. each individual tc whom the original or a cepy of the dochment was sent;

d. each individual who 1eceived the oniginal or a copy of the document;

g, the date of the document or cral communication;
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f. the general subject matter of the document;
£ the relevant docoment request specification(s);

h whether the decument was prepared in anticipation of liligation, and if the
document was prepared m anticipation of littgation, in addition provide the names
of the partics, case number, and the date of the complamt filing; and

1. any additional information on which you base your claims of privilege.

If the company has produced documents responsive to this request in the course of the
pre-complamt investigation of this matter, FTC File No. 921-0256, those documents need
not be produced again. _

Unless otherwise stated, sach paragraph or subparagraph herein shall be construed
independently and without reference to any other paragraph or sehparagraph for purpose
of hmmtation.

If there are no documents responsive to any partieniar request, the company shall state so
m 15 answar to the document request.

SPECIFICATIONS

Ogne copy of each organization chart and personnel directory for AHP a5 a whole, for ESI,
and for each of the company's facilities or divisions involved in any activity relating to
cholesterci reducing products, potassium chioride supplements, or any drug licensed to
Schering.

Documents sufficient to show the state in which each of AHP's mamifacturing facilities
15 located.

For each AHP mamufacturing facility, provide annnal sales and locations to which the
company ships its produects.

Al documents relating to IMS data and reports conceming all petassium chloride
suppiements, including, but not limited to total prescriptions, new prescriptions, Tevenue,
unit sales and pricing data. Any doctment maintzined in machine readable form must be

provided m machine readabie form.

For each SK1J of any potassium chioride supplement manuiactured by the company,

3
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provide alt documents relating to any measure of the sales, pnce, revenues, and profil of
each SKU, including, but not hmited to:

gross and net sales to all customers in umnits and dollars;

b. gross number and dollar value of prometional sample wnits distributed;
c. sales reiurns 1 units and dollars;
d. cost of goods sold in dollars:
e gross and net profat in dollars;
i sales, promotion, or marketing expenses;
g, the list price, WAC, AWP, and ATP;
L. product returns in wuts and dollars; and
i. rebates, eredits, allowances, charge-backs, and any other adjnstment to price.
6. All documents fc]ating to AHP's plans or forecasts (whether or not implemented) for any

potassium chloride supplement, including, but not limited to: business pians; short term
and long range stategies and objectives; collaboration-plans; budgets and financial

projections; research and development plans; mammfacturing plans; regulatory plans; or
presentations to management conunitices, executive commitiees, and board of directors.

7. All documents relating to competition in the manufacture or sale of any potassium
chlonde supplement, including, but not limited to, market studies, forecasts and surveys,

and alt olher documenis relating to:

a.

b,

the market share or competitive position of the company or any of its competiors;

the relative strength or wealaress of compamcs producing or selhng any potassium
chloride supplement; '

any actual or potential effect on the supply, demand, cost or price of any

‘potassium chloride supplement as a resuit of competition from any other product;

any strategy, procedure, effort, or allempt consadered or made which had a
potential or actual effect on the market introduction of bicequivalent or generic

9
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versions of K-Thr;

e. any analysis, study, projection, forecast, budget or plan of the effect of the
introduction of a bioequivalent or generic version of K-Dur on Schering’s sales,
revenues or profite relating to K-Dur; or

d. potential entrants

L9 All documents relating to the company’s or any other person’s price lisis, pricing plans,
pricing poheies, pricing forecasts, pricing strategnes, pricing analyses, and pricing
decisions telating to any potassium chloride supplement.

"

9. All documents relating to the ESI Patent-Infongement Litigation inciuding, but not
limiied to;

a. all documents relsting to Schering’s clinms of infiingement;

b. all documents relating 1o the company’s defenses and counterclaims to Schenng’s
claims of nfringement; :

c. all documents refating to the possibility of, or the consequences of, a court
decision in faver of Schering or AHP;

d. al]l documents relating to any seitlement proposals or the settlement of the
Litigation; )

g. - all documents reiating to AHPs actual or potential legal expenses in the
Litigation; and

f. documents sufficient to show how AHP accounted for all payments from
Schering.

i0.  All documents relating to any potential or actual licensing of enalapn] and buspirone.

11.  Documents sufficient to show armua} sales, revenues, research and develepment
expenditures, and net and gross profits for enatapril and buspitone.

12. Al documents relating to the development or marketing ef enalapril or buspirone,
including, but not fimmied to:

a marketing or strategic plans;

10
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13,

14,
15.

16.

17.
18.

19.

b. prajected or anticipated date of market introductian;

C. plans and bildgais [or manufacturing;

d. projected or anticipated selling price;

e product stability testing, pmdu;:t labeling, promotional matenals;

f. selection of a base active ingredient supplter;

o purchase crders for the base active ingredtent;

h. zll documents relating to the company’s abbreviated new drug applications; or
£ all commumnications with the FDA concerning enalapnii and buspirone {(including

any deficiency letters from FDA coucermng manufaclunng issues).

All documents relating to the evaluation of pharmaceutical products or technology, for in-
licensing, co-marketing, co-promotion or similar agreements, that have reached at least
the initiation of Phase HI tnials of the Food and Drug Adtmmstration’s approval process.

All documents relating to abbreviated new drug applications submitted by other persons
that are seeking reguiatory approval for enalapril and buspirone,

All documents refating to the Upsher Patent-Infringement Litigation and the settlement of
the Upsher Patent-Infringement Litigation.

For the period from January 1,1995 through December 31, 1998, all documents relating
to AHP's understanding of the law and the Food and Drug Administration’s application
of the law, reganding the amendments te the Hatch-Waxman Act, pursuamt to 21 USC 355
{7) (LEX1S 2001}, mcluding, but not limited to: the company’s knowledge and opintons
conceming the state of the law.

-All docnments relating to any communications between the company and KV or Upsher

and KV relziing 1o any potassium chloride supplement.

" Adl documents relating to licensing, co-promotion, collaboration, or transfer of any rights

1n or assets for any AHP potassivm chioride supplement.
Documents sufficient to show any departares frorn the company’s policies, procedures,

11
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20.

21,

23,

24.

25,

and practices relating to the retention and destruction of documents that would otherwise
be called for by this document request.

All documents discussing the rate at which AHP discounts futire revenue or profits
Sireams:

&. for new products in general;
b for exasting products in gencral; or
C. for potassium chloride products specificaliy.

All documents discussing how AHP hedges against exchange rate nisk,
All documents discussing procedures, criteria, protocols, or methodologics for the

evairation of phammacentical products or technelogy, for in-licensing, co-markefing,
co-promotion, or similar agreements, that have reached at least the initiation of Phase ITT

wrials of the Food and Dug Adminisiration’s approval process,

Documents sufficient to show for cach and cvery time the company has heen sued for
patent infringement:

a. the company suing ESI;

b. the alleged infimgznyr product;

. the resolution of the litigatinon; and
d. any consideration the company received as part of an}r resultion, including any
cash payments.

All documents discussing the possibility that a new product conld reduce the sales of K-
Dur 20 or its generic equivalents.

Decuments sufficient to show, for each commumication betwesn the company and

Schering:
a. the date, fizne, and location of the comrnunication;
b. all attendees or participants;

12
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26.

c.

d.

the name, title, and division of each AHP and Schering employee, officer, or
dgitector involved; or

the subject matter of the eommunication.

Docmenents sutficient to show, for each communication between the company and
Llpsher:

a.

b,

the date, time, and location of the communication;

all attendees or participants;

the name, title, and division of cach AHP and Upsher employee, officer, or
director invelved; or

the subiect matter of the communication.

i3



CERTIFICATE OF SERVICE

I, Yaa A. Aport, hereby certify that on May 22, 2001, I caused a copy of the Complamt
Counsel’s First Request for Production of Documents and Things, to be served upon the
following by Federal Express and electronic mail:

Cathy Hoffiman, Esq.

Amold and Porter, LLP

555 Twelith Streat, NW

Washington, D).C. 20004-1206

(202) 942-5123

Attomey for respondent American Home Preducts Corporaticn

oir-

Yaa Apon
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UNTTED STATES OF AMERICA
FEDERAL TRADE COMMISSTON

Io the Matter of

SCHERING PLOUGH CORPORATION, Ducket No. 9297
A corposation,

UPSHER-SMITH LABORATORIES, INC.,
4 cOTpoTation,

apd

AMERICAN INOME PRODUCTS
CORPORATION,
a Corporatiod.

COMPLAINT COUNSEL’S SECOND REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS ISSUED TO
AMERICAN HOME PRODUCTS CORPORATION

Furzeant to the Federal Trade Commission’s Kules of Practice, 16 C.F R § 3.37,
complaint counsel bereby requests that respondent American Home Produets Cosporation
{heremalter “AMP") produce all docurnents and other things mesponsive to the following request,
within its possession, custody, or controd, within twenty diays m accordance with the Pefmitions
and Tnstructions sat forth below.

DEFINITIONS

A The terms “ibe company” and “AHP"” roean American Hoine Products Corporation, its
domestic and foreign parents, predecessois, divisions, and whoily or parliafy owned
subsidiaries, affiiates, parmerstips, ad jomt ventures; and all directors, oificers,
employees, consultants, agents and representatives of the foregoing. The terms
“subsidiacy,” “affilinte,” and “joint venlore” reley to any person in which: there is partial
{25 percent or more) or total ownership or control by the company.

B. The term “EST” taeams BAT-Lederle, a busmess onir of Wyeth- Ayerst Pharmmacemticals,
Inc., an AHP subsidiary. "Uhe term “ES517 mehdes its predecessors.

. The tenn “Scherug™ means Scherimg-Ploogh Corporation, its demestic and foreipn
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parepts, prodecessors, divisions and wholly or partially owned afhliates, partoerships, wnd
joint ventures; and all directors, officers, enployees, consultants, agents amd
representatives of the foregoing. The terms “subsidiary,” “affiliate,” anrd “joint venkure™
refer to any person in which there is partial (25 percent ot more) or total ownership or

control by the company.

The termn "docuent™ means all written, recorded, or graphic materials of cvery kind,
prepared by any person, that are in the possession, custody, or control of the compauy. It
inchudes all cloctronically-stored data accessible through computer or other infornation
retricyal systems or devices. The tenin “docoment™ mchudes the cornplete original
docurrent {or a copy thereof if the origipal is not available), all drafis, whether or not they
resulted iz a final document, apd all copies that differ in any respect from the original,
mcluding any potatiom, undedlinug, marking, or Information not on the erigmal
Docaments coversd by this doeument requrest inclhude, but are not ited o, the
following: letters; memneranda; repoerts; confracts and other agreements; studies; plans;
catries in notebooks, calendars and diacies; minntes, records, and wanscripts of
conferences, meetings, telephone calls or other cormmumications; published and
upublished specches or articles; typed and handwritten notes; electronic mail; facsimniles
{wluding the header showme the receipr date and time); tabulations; statements, ledgers,
and other records of Anancial matters or commercial mmsactions; Jizgrams, graphs,
charts, bhreprints, and other drawings; technical plaos and specifications; advertismg and
product labels; photographs, photocopies, slides, microfibn, microfiche, and other copies
or reproductions; film, audio and video tapes; tape, disk, and other electronic recordings;

and computer prmtones.
The term "refuting (0" means, in whole or in part, addressing, analyzing, concerning,

constitting, contaming, comumenting on, discussmg, describing, explaming, identifying,
referring to, reflecting, reporting on, supporting, stating, or dealng with.

The terms “each,” “any,” and “all” mean “each and every.”

The terms "and” and "1 have both conjunetivé and disfunctive ineanings as noccssary to
bring within the scope of this docnment request anything that might otherwise be outsie
its scope.

The singular form of & noon or pronoun meludes its phiral foom, and vice versa, and the
present tense of any word incledes the past tense, and vice versa

The term “cornmunication” roeans any exchange, transfer, or dissernmation of
information, regardless of the means by which it 13 accemplished.
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The termn “agreenient” means any oral or written contract, arrangeinent or understanding,
whether formal or informal, between two or more persons, weether with all modifications

or amendments thereto.

The ierms “NDA” and “new dimg application” mear an application subrnitted to the
United States Food and Dmg Administration seeking regulatory approval to markei a gew

drug, pursuant to 21 CER 314.50.

The terms “ANDA™ and “abbreviated new diug application™ meap an application
subtnrtted to the Food and Drug Administration seeking regulatory approval to market a
generic ol bioequrvalent version o an approved drug, pursuant to 21 CFR 314.94.

The terms “discuss™ and “discussing™ mean in whole or in part constituting, containing,
describing, or addressing the desiguated subyect watter, tegardless of the Jength of the
treatment or detafl of apalysis of the subject matter, but not merely referring to the
designated subject matter without elaboration. Further, these terms include any operating
ot financial data about the desigeated subject matter wlhere dala are suparately set out as

in a char, listmg, table, or graph.

INSTRUCTIONS

Except for privileged material, the company will produce esch responsive docurment in its
entirety by inclading all attachments and all pages, regardless of whether they directly
telate to the specified subject matter. Bxcept for privileged rinterial, the company will
not mask, cut, expunye, edit, or delete any responsive docwment or portion thereof I any

MANMET.

Unless ntherwise indicated, each specification in this docwment (equest covers docurments
dated, penerated, recefved, or in effect on or after January 1, 1997. The compuny
should supplement, amend or correct the disclosure mnd responses to these requests, on a
comtinuing basis, within 20 days alier it ascertains that it possesses any addition
responsive mforrmation. This request shall be deemed continuing in namre,

Usless otherwise indicated, in licu of original hund-copy documents or electronically-
stored documents, the company tiay subrnit legble copies. Howewver, if the colormyg of
aity document commmMEHCAlcs any substantive mformation, the company mwust subomt the

original dooument or a like-colored photocopy.
Magnetic media shall be subinitted i the foflowing fonns and formats:

3



Secoml Request for Production of Dotnments and Things
Issued to American Home Products Corporation

.

Magnetic storage media, The FIT will accept: {1) ¥ track ¢computer tapes
recorded T ASCIH or ERCDIC forat at eitler 1600 or 6250 BFY, (23 3.5-inch
microcomnputer floppy diskettes, hich-density, double-sided, formatted for IBM
corupatible cotnpoters (1.44 MB capacity); {3} Iomepga ZIP disks formatted for
IBM compatible FCs (100 or 250 MB capacity); (43 CD-R74 CD-ROM readable
disks formatted to [SO 9660 specilzcations (650 ME capacity); (5} lotnega DITTO
i data cartridges (2000 MB capacity). The FTC will aceept 4ixm & Smim
DAT and other cassetie, mind-cartridge, carridge, and DAT/helical scan tapes by
pre anthorization only. In all events, files provided on 4 DAT cossettes must
pot be cornpressed or otherwise aliered by proprietary backuy programs. Where
data i to be transferred from e UNIX systemn the FEC will sceept data provided
on 8 DAT created using TAR or DD,

File and record stimchures.

(. Magoctically-recorded infermation from centralized non-microcomputer-
hased sysrems:

{a) e strecnures. The FTC will accept sequential files only. All
other file sanctures wnust be converted intn sequential fonmat.

{hy  Record stmctures. The FTC will accept fixed length records only-
All data m the record is to be provided as il would appear in
printed format: i ¢., numbers nnpacked, decimal points and signs
pricted.

(2. Magpetically-recorded miormation from microcompaters. Microcomputer-
based data: word-processing documents should be in DOS-text {ASCH),
WordPerfect § or earlier version, or Microsoft Word 2000 or earlier
version format. Spreadsheets shonld be in Microso ft Excel 2000 (. xIs) ar
eatlier version, or Loms-compatible {.wk1) format. Database hles should
be in Microsoft Access 2000 (.mudb) or sarfier version, or dBase-
corpatible {.dbf), version 4 or earlier, format. Database or spreadsheet
files alzo may be submited after conversien to ASCI delinnted, conma
separated formar, with field narqes as the first record, or to er fixed length
fields accompanied by a record Layout.. Graphic anages minst be in TIEF 4
format, compressed ond unencrypted. Other propnetary software formats
for word processing documcuts, spreadsheets, databases, graphics and
other data files will be acvepted by pre-authorization omby. Tor
microcormputer files that are too larpe for one disk, files may be provided

ma compressed ZIP formal

4
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C Docimertation,

(1> Data mowst be acconpamed by the following mtommation:
{a) Todl path nare of the Hle; and

(e the identity of the media on which on which it resides, c.g. the
wentity of the ed, =zip disk or Hoppy that holds the file. In the cage
of complex files or directories of files, all component Ales that are
purt of a grven directory st be specitied with theic fal] path
nates, Whete necessary, the subdmectonies that must be created
order to successhully read these snbmoitted files st be provided.

(2).  Files must be accompanied by the following information: (a) filename; ()
the rentity of the particular storapc media on which the flle resides: (c)
the position of the file on the media

{3).  For all sequentinl files, the docuinentation aﬂ;’o st inclode:

{a) the number of records coptained in the fle;
[{#)) the record length and block size ; and
{c) the record layout, including:

i the merpe of sach elemwmt,

1. the elerment’s gize in bytes, and
iii.the element’s data type. Tiw documentation should be mehwded

in U swne package as Uy storage media, sdoag with a printout of
the first 1{¥) records in report formst.

d. Shipping. Magnetic media shoold be carefully packed 1 avoid damage, amd st
be shipped clearly marked: MAGNETIC MEDIA DO NOT X-RAY.

& Virns Cheeks: Wedia will be scanted for viroses. Tofected media will be rerurmedd
for replacernent.

5. The company shall mark cach snlynired page or sheet with corporate jdentification and
consecutive document control nmabers.
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6.

14.

For each box econtammy responsive docurnents the company shall:

A onber each box: and

b. ukrk cach box with the pame(s) of the person(s) whose files are contamed m Ut
box.

" If it is claimed that any docurment, ot portinn thereof, Tesponsive [0 any Fequest 18

privileged, work product, or otherwise protected from disclosure, klentify such
information by its subject matter and state the nature and basis for auy such clann of
privilege, work product, or nther ground for nondisclosure. Aay part of a document
which you do not clamm privilege or work product shouald be given without redacting the
part not subject to privilegs or work product claims.  As to any such docurnent, state:

a. the reason lor withhelding it or other infornation relating to it;

. - the aathor and date of the docoment;

c. each individual e whom the original or a copy of the docoment was sent;
d. each tqdiﬁdual who received the original or a copy of the document:,

B the date of the document or oral communication;

E the geperal sabject matter of the document;

the relevant document request specificationds);

h, whether the docmment was prepared in anticipation of litipation, and if the
docmment was prepared in anticipation of tigation, in addition provide the pames
of the parties, case number, and the date of the complaint filing; and

i any additional information on which you base your claims of privilepe.

If the company has produced docurnents responsive to this request in the coursc of the
pre-comptamt mvestigation of this matter, FTC File No. 991-0256, those dociunents noed

not be produced agam.

Unless otherwisc stated, each paragraph or snbparagraph herein shall be construcd
independently and without reference to any other paragraph or subparagraph for purpose
of Ersabion
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. If there ave no docwmnenls responsive to any particular request, the company shall state ao
i I3 answer 0o the docuueit Teguest.

SPECTFICATION 1:

SPECIFICATION 2:

SPECIFICATION 3:

SPECIFICATION 4:

SPECIFICATION 5:

SPECIFICATIONS

All Bocuments discussing AHP’s decision to exit the oral generic
busingss.

Docurents discossing AHPs belief that in order to re-enter the generic
riarket, Wyeth would need to snbmit wmd attaom approval of a new ANDA
on any penere drug product for which ESI-1ederle currently owns an
ANDA and does not sell when AHP exits the oral generic Tnsiess.

Docwnents relating o compmications with the FDA regarding AHP’s
decision to exit the oral gencric busimess, meludimg tut not Imoiced 1o: (1)
cornmumications relating o any deficiency at any gengric factliy, (2)
comymuneations relatmg to ESI's decimion to ext the market, (3)
commmmications relating 1o BSI's decision to withdraw any ANDA.

Any documents discwssing AHP™S analysis of re-entermy the generic oral
business once it exits thar buziness. '

Docurnents related to AHP"s plang for the futore vse of any mamifacturing
facility at which generic products are currently manufactured.



CERTIFICATE OF SERVICE

I, Robin L. Moore, hereby certify that on August 3, 2001, I caused a copy of Complaint
Commscl’s Second Eequest for Production of Documents and Things Issued o American Home

Products Corporation to be served upen the following persons by Federal Espress.

Christopher M. Curran, Esq.
White & Case LLF

601 13rh Smeer, MW,
Washmgton, D.C. 20005

(Cathy Hoffmam, Bay,

Aroeld & Porter

555 Twelfth Street, NUW.
Washington, I[3.C. 20004-1206

Lanra 5. Shores, Bsg.

Howrey Simon Amold & White
1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2402

Complaint Counse]



WASIIINGTOM, DuC. HR5ER

Burean of Cninpeistion

August 3, 2001

¥ia Federal Express and elecironic muail

Cathy Hoffrman, Esq.

Armold & Porter

555 Twellth Street, NW
Washington, D.C. 20004-1206

Ke:  Federal Trade Cointmigsion v. Schenng-Plongh Corporation, et al.
Docket No. 9297

Dear Mz, Hofliman:

Eneclosed is 2 copy of Complant Counsel's Sceond Request for Production of Docunents
and Thinzs. If you have any questions or concerns, do uot Lesitate 1o call Tree at (202) 326-3133.

é? @Bmi ). @? A
: Eobin L. Moors
Complaint Coungel

Toclosure

ce: Ehristopher.M. Curran, Esq.
- Laura 8. Shores, Bxg.
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UNITED STATES OF AMERICA
FEDERAL TRAPE COMMISSION

in the Mattcr of

SCHERING-PLOUGH CORFORATION, Daocket Na. 9297
4 corporation,

UPSHER-SMITH LABORATORIES, INC.,
a cotporation,

arnd

AMERICAN HOME PRODUCTS
CORFORATION,
a corporation,

NOTICE OF DEPOSITION

PLEASE TAKE NOTICE, that pursnatt to Rule 3.33(¢) of the Federal Trade Commmission’s
Rules of Practice for Adjudicative Proceedings, complaint counsel will take the doposition of
respondent American Home Products Corporation, as represented by onc or more designated
officers, dircclors, ur other cmployees most knowledgesble regarding the maiters ser fotth in
Fxhibit A to this notice. This deposition will be conducted before some person authorized by
law to admimister oaths, and wiil continue from day to day until completed. The testimony will
be recorded by stenographic means. The depesition will be taken at the offices of the Federal

Trade Commission, 60} Peonsylvania Avenue, N.W., beginming on July 23, 2001 at 5:00 AM.

Respectfully Submitted,

Andrew 5. Ginsburg
Cemplaint Counsel

Dated: July 11, 20¢H



EXHIBIT A

TOPICS OF INQUIRY

ldentification of all steps and procedures taken by Amencan Home Products Corporation
to locate Lhe documents and infornation responsive to complaint counsel’s Firsl Request
for the Production of Docuintents and Things. This includes, but is not [imited to,
identification of: (a} the physical locations searched for responsive documents and
information, including, but oot limitcd to, the offices, files, desks, and computers, m
which responsive documents were sontained; (b) the types of documsats searched jor
responsive information, inclading, but not imited to, all originals and non-identiczl
copicg of draftz of all written, printed, recorded, photographie or graphic matter of every
kind and deseription as well as all documents constitnting, referring, or relating to
electronic matl; and, (c) the instructions given to empioyees whose files were to be
searched for responsive documents and information as well as to persons who actnaily

coniducted the search.

Description of procedurs used to identify which matenials were withheld from American
Home Products Corporation’s response to complaimt counsel’s First Requcst for the
Production of Docuuments and Things on the basis of priviiege.

From Janary I, 1995 to pregent, identification and description of the document
destruction and retention policies of American Home Products Corporation.



CERTIFICATE OF SERVICE

1, Andrew 5. Ginsburg, hereby certify that on July 11, 2001, [ caused a copy of the Notice
of Deposition to e served upen the following persons by Federal Express and electronic mail.

Cathy Hoftman, Esq.

Amold & Porter

555 Twelfth Strect, W,
Washington, D.C. 20004- 1206

Lanra 5. Shercs, Esq.

Howrey Sunon Arnold & Wlnts
129% Pennsylvania Avenue, N.W.
Washingtoa, 1D.C. 20004-2402

Chiistopher M. Curran, Esqg.
White & Case LLP

601 13ch Street, N.W.
Washington, IVC. Z0005

Andrew S. Gins g
Complaint Connsel



UMITED STATLS O AMERTCA

FEDERAL TRADE COMMISSION
WASHINGTOR, DLC. 20580

Bureau of Compefition

Andrew 3. Gnshum, E54.
Derect Dial; 20e2.326-2108

Juiy 11, 2001

YA FEDERAL EXFPRESS AND ELECTRONIC MAIL,

Cathy Hoffinan, Esq.

Ameld & Porter

555 Twelfth Seet, H.W.
Washingon, D.C. 20004-12406

Ee:  Inihe Matter of Schering-Plough Corp., Upsher-Smith Laboratories, Ine., and
American Home Froducts Corp., Docker No. 9297

Dear Cathy:

On behalf of Complaint Counsel, Thave enclosed a copy of the Netice of Deposition. [
you have any questions or concerms, do not hesitate 1o call me at 202-326-3108,

Sincerely,

Andrew S. Ginsburg, Esq.

Enclosure

CG: Laara 8. Shores, Esq.
Christopher M. Curran, Esq.



EXHIBIT D



September 14, 2001

BY ELECTRONIC MAIL & FIRST CLASS MAIL

Karen G. Bokat, Fsq.

Bureau of Competition

Federal Trade Commission

60| Permsyhvania Avenue, NW
Washington, D, C. 20580

Re:  In the Matter of Schering-Flough Corp., Upsher-Smith
I.aboratories, and Amertecan Home Products, Docket No. 9297

Dear Karen:

I reccived your letter of September 12th and was very surprised at vour
characterization of AHP™s document production as “long overdnc.” AHP has been
producing documents on a relling basis 10 Complaint Connsel since June 27th and to date

has produccd approxiinately 37 boxes of decuments.

AHP expects that its document production will be snbstantially complets by
September 28. If this expectation changes, I will iet you know promptly.

Smcerely,

Anika Sanders Cooper

ce: Lanra Shores, Esg.
Christopher Curran, Esq.



EXHIBIT E



ARNOLD & PORTER e st oo

Anlks_Cacpar@aponsreom

202992 5802
202 947 5009 Fax -

555 “Twelfth Strect, Ny
VWashingion, BC 200041208

Tuly 19, 2G01
YIA FACS E AN AND I Y
Yaa Aperi, Esq.
Fedcral Trade Comrmission

601 Pennsylvania Avenue, NW — Room 3403
Washington, D_C. 20580

Re:  In the Matter of Schering-Plovgh Corp., Upsher-Smith Laboratories
and American Heme Products )

Dear M3, Apori:

As per our agrecment, please find enclosed 2 preliminary list of individuals whese
files AHP intends to scarch for responsive documents within ATIP’s possession. The
incinsion of a particular name on this list should rot be constreed o mecan that AHP has

. defermined that the p=rson in fact has responsive documents. Alro, please note that AHP

15 5til] in the precess of idenhfying where responsive documents ars likely to be found
and reserves the right to alter this list as necessary.

We are Iooking forward to receiving complaint counsel’s search Iist.
Sincerely,
- M Q@M
Anika Sanders Coaper
Enclosurc
ce: Karen (. Bokat, Esq

Lzura Shores, B=q.
Christopher Curran, Esq.

Washington, DC MNew Yaork Los Angalas Céntury Siky Dranuer London Morhorn WVikginia



Amaficaa Hene Pi'oguoda .
PRELIMINARY SEARCH LIST .

Last Mame Ficsf Mamg Prasi¥iow: : Company
Adams Jfobn TVE, Buameas Deuelupmmt American Hame Producis
Alaburda ~ | |Lawrance Alomey Amaiican Homa Products
Alice Ranald Afhernsy Amorican Homa Products
| Amenicn Monica Direetor, Vafidation & Tech fmansfer |ESl-Lederie
Hansal Nandkomar  |Diredor, Projed Manager E5H ederle
Batolucci Ray Groyp Leader, Technical Servicas  |ESl-Lederke
Biarton Joan Coordinatorianager, Regulatary [Wyeth-Ayerst
Affairs (Formen) .
Beddes Robert Aaat. VP, Global Financial Reporting [Wyeth-Ayemt
Belg ah Abinrney Amafican Homa Products
Blamy Michael Plari Manager Wyatn-Ayarst
[Beshel Joseph Marketing & Salos Inst. ES|-Ledece
Boardman Raiph VP, Supply Chain Managemest Viyelh-Ayerst
Bucceri John SVF, Globel Supply Chaln, Wiyath-Ayerst
Operzlions Div, o
[Burfington T {Buee svE_Ren, Aff7 Compl, Wyath- Syerst —
Chiesa Pizrina Direcior, Techrical Services ESHLederla
Ciring Joseph Senlor Qirector, Ausiness Analysls  [Wyelh-Ayerst
{F ormer)
Cirone Frank VP, Financial, North America Wiyath-Ayersi R
Costala Raben W, Fhamz Manufactting Wiyatir-Ayerst
Dagne o Jelin tegic Marketing Analyst (Formee) |ESi-Ledearle
Dankokch Mary Alice |Manager, Regulatery, Marketing & |Wyath-Ayarst
: Advertlsing :
Ciabase Calvin Technical Services Wyath-Ayerst
Dedhiya Mahendra AssL VP, HE&D ESH edere
Creluca Richard W, Global Mgmt. & Friancial Wyeih-Ayerst
Feporting
tevio Jozanh Ansl. VF, R&D ESl-Lederie ) ]
Dey Michael Witnen's Health (Former President, |ES|-Laders
Wyath-Ayersi) - .
Dougan Robeart Er. VP, Comm. Dev. vyeth-Ayerst
Easner Robert Preshdent & CED Amanesh Heme Products
Feinberg Ellat Asst Can Caunsal Ameancrr, Home Producs
Saga L. Patrick Frezldent, WAR Vibyethyerst
Emenz Sianig Asspciate Mananer, Oral Genelic ESi-Lederie
Froducis .
Grofzinger Jasaph Directcr of Macdketing, Orals ESklederds
Haller Roberd Vi, anne YWAR Weth-Ayerst
Heacack Ieanetie Direclor, Globet Shrat Mkig, T [Wyeth-ayerst
[Hoynes Louis L. BVP & Ganars! Counsal Amefican Homa Products
Kofeky Kathy jﬁ_?gutmn—, Affoirs EsliLedere
Kowvakic Kathryn Diracter, New Produchs Marksting | ESH edarls ]
Koziol Theodorne Senior Director, Global Busthess Ve th-Ayorst
|Cevelopment
Kulkarmi Frakash Direclor, Fhanmaceulics and Frocess| ES|Lederle
Devalopiment, Ressarch and
Pavelopment
Lach Eflven Abtomey Amurican Home Produdcs
Lew Mk VP, WW Licensing VWyeth-Ayeist

Paga 1 ef3



Amescan Home Produets .

PRELIMINARY SEARLCH LIST
Last Name First Name Fosiion Company
Lfﬁmann i Directar, Fhamceuﬂtal AH-Fobins
Developmeant [Formar} ’
Lonrey Jmmres Sanior Director, Buginess Ahalysts  |Wyeth-Ayerst
Mcfiemyal dane Limcior, Fofeceeiing Wyeth-Ayerst
Marde! Adley Patent Atarey Asmefzan Home Producis
Martin Kennath Senior VP, CFO ] Ametican Hame Producls
Midone Dlana Directnr, Marketed Products, Wheih-Ayerst
Regulatery, Markeling & Adverising
Mualler Hans SV, Glabal Bus Dy Wyeth-Ayerst
Nardan Gragory Exec. VF. WA Pharmma, Finance ard|Wyeth-Ayerse
Administration
O'Connor Jark Treasury, Risk Management HedginglAmercan Home Products
O'Dea Linda posocixte Director, Regulatory ES-ed=re
Affais
Pertare Salvators Assaciste Director, Regulstory ESt edarle
Affaire .
Poindexter Lew Associate Directar, Technical AH-Robins
Services (Former)
Fopli Shanicar Scientist (Former) AH-Robins
Poussat Bexnard Pigsdent, Wyeth Phamma Yuyeth-Ayerst
Rahiman Shafiqur Sr. Biveacior, Miig. ESl-Lederde
Rippla Jahn Aant WP, Global Bo=, Dev, Corp, [Wyoth-ayerst
D,
Rezenztask Jeal Dirsskar, Marketing injectables ESLLedede
Rufoly Robar EVP, '\ RARY Pharma R&D Wyeth-Ayerst
Schmendar Bruce &r.VF, \W-A Research f Ressarch  (Wath-Ayerst ]
Operation Flan
Schrwe Mark Ass1. VP, Malketing ESl-L_adarly
Senner Chriatpher Partholic Products Senior Manager,  |Wyeth-Ayerst
" iPricing, Forecasiing, Conuacting
Shaughnessy |Jeha Axst VP, Retall Markating & Sales  [ES-Ledads
Sherman Jefirey Asst. Geap Counsel o Amarcan Home Podisete
Sibar Geopa SVP & Chief Scienca Officer, RED |[FSELederls .
Stafford Johty Chairman Ameican Horme Products
[Tanio Wicholas FOAMRegUItDTY {EShLaderre
Tamorski Geoge Chief Faterd Councal Amercan Home Producls
[Thrash Eric Exocuive Diractor, Gontract dymth-Ayersl
Bevelopment and Admimiistratian,
Priding, Forocasfing, Coniracting
Tadermann Ray Azst, VP, Pricing, Farecasting, Wiyolh-Ayorsl
Cerdracting .
Lipe|ke James Sr. Manager. Businass Development (Wyeth-Ayerst
Valverde Edward Diractor, Sourcing Wyeth-Syerst
Wagney Leanns At WP, Simat. Devedopment Arrerican Horre Producis
Warher Renald President, £S5 ESH cdelc
Waaver Karen Qir., Proj. Myr. EEl-Ladetta
MWerre] Warmen Executive Director, Analytical Esl-Ladare
HDEUEhPlWEn'l
VWhite Marilarm Tremsury, Riek Maragement Hedging{ &merican Home Froducts

Pagea 2 of 3



American Homa Products Subardter] July 19 2001

PRELIMIMARY SEARCH LIET
ierz David 5r. Diretlor, Midy. EconfPricing  [Wyeth-Ayerst . - -
Wiser Robert Atormey American Homa Products

Page 2 of 3
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FACSIMILE TRANSMISSION SHEET " -

ARNOLD & PORTER

Thurman Arnold Building
568 Twelfth Street, N.W,
Washington, D.C, 20004-1206

Telephone Nurnber........
Telex Number................
Facsimile Number ..........

............... {202} 94 2-bG00
...... B9273 ARFOPO WSH
ma kI FTF Rl mm 1202] 942_5555

H you experience difficulty receiving this fax transmission
please contact the operator at {202] 942-5837

Date: July 19, Eﬂﬂ‘l

RECIFIEN]

K.arc:n G Bulcat, ESq

7033263384

3'31-3264912

S AT EERNATE TEVEPHONE H(OF 165

Yaa Apori, Esq. same SR
Laura Shores, Esg- 202-383-6610 202-383-6867
Ckm her Currnn, Esq 2082-639-9355 202-626-3643
AT R SENDE RN TELEDRONE #a i S ENDER SIRGOM A .
202-b42.8632 Ilﬁﬁ
ERM . o e s G RN =R SN LT SN UMBER OF PAGE
] We are tranemitting 4 pape(E}
02571.207 {Including this cover sheet)

Tlns dm:mmnt must 'I:rq.: t'ﬂnsmltlcd np luter than; July 19,
2001

Altmnate telepbiome muomber at which the sender can bc

teached if there are difficulties with this fax:

PRVILEGED AND CONFIDENTTAL

eriginal mexsoge v @ af e abore oddress v the T Mail

Informatien Intended only for the wse of the addreasee nomed abeve, If the reader of this messepe is Dot the bticpded recipient or the 2mploy
dgent responsible for delivering the message by the iniended reciplend, pleace note that any dzsewrination, distributian or copying of this
eeimonicatdon it sirictly prehibited Axpons wias reccives this commumication w prear showdd potify oy isimaficily by teluyshane and ratir,

Please see attached.

MESSAGE




